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human mind. As that becomes more
new discoveries are made, new tr
opinions change with the change of
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schizophrenia. Throughout time there has been 1
lawyers. Roman literature gives pride of place to th
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“If any man sin, we have an Advocats

righteous.”

6. In novels and in drama, on the big a
operas, playwrights, producers and actors continu
fascination with the skills of the advocate. Mil
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consolers for their clients.
8. Yet, there is no profession or vocatia

been the subject of as great a measure of cynicism a

by the proliferation of jokes which portray the lawy

The wider exposure of cases in which lawyers run foul of the law or are disc
contravention of their professional code of ethics aggravates the unhealthy image.

media coverage has increased the notoriety and the enhanced familiarity h

contempt.
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issue arose as to whether the accused could be 1
acquitted him of murder but were divided on the isst
no answer to the question in Archbold, English
Criminal Law. The Jamaican Supreme Court Libra
Reports and Journals of other Commonwealth cou
Officers’ Library in the now defunct West Indies I
search through these reports and discovered to the
commentary in the Australian Law Journal on a
profession had not yet emerged from its insularit
reacted to the citing of this case by remarking tk
cricket than for law.
11. I had a not dissimilar experience wit]
the Hinds Case when the Jamaican Gun Court
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Irish Reports.
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is being manufactured every minute. Law Prac
materially change and so must the training and out
becoming pervasive.
13. There are numerous computer softwe
to sell lawyers techniques and programmes whi
simplify your calendaring and monitoring of dead
up, simplify your filing and retrieval, simplify

recovery and all these at great speed. These prog

lists, monitor time-tables and track documents and ¢-mails chronologically. In fac
so many of these products being offered now that there is a separate software prc
facilitate the lawyers’ searching of catalogues which include specifications, photo
videos relating to the products being offered for sale.

14 A few CD-Rom discs which can hold in one of the pockets of a ja
lady’s purse will be able to contain all the Law Reports, Commonwealth and
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15. The new technology provides the
document and information retrieval capabilities
analytical and creative action. Software program
which automatically updates itself with every
precedents, on the supply of new case particulars o
generate new contracts, trust deeds, wills, motions,
required for particular circumstances or clients. Wh
system of manuscript drafting, the use of rubber eras
re-typing on the typewriter, the radical nature
emphasized and there is the looming threat of exts
16. In January of this year the first brief 1
Court of Appeals for the federal circuit. Such a
using his computer mouse can jump from key points
texts, video clips of testimony, demonstrations ¢
situations. The effect on advocate’s techniques on
justice are potentially immense.
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analytical skills and bereft of personal insights in

sensibility to the aspirations of his clients.

18.

of the lawyer as an agent for human liberation and

Legal technologists will replace professional hum

lawyers loose their humanity.

1 The old bifurcated profession, which
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academic training and the intellectual capacity to
their reasoning in attractive phraseology. Thoma
ethics, physics, oratory, poetry, criticism efc.
accomplished lawyer. If the legal profession lo
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professionals.
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being. The advocate’s knowledge of the historical development of our fundamental freedoms
and the wealth of international human rights literature on the subject may have a profound
influence on the preservation of our democratic way of life. Learned Hand, the famous
American jurist, was of the view that a judge who had to decide these questions should have
great intellect and training;
“I venture to believe that it is as important to a judge called upon to
pass on a question of constitutional law, to have a bowing acquaintance
with Acton and Maitland, with Thucydides, Gibbon, and Carlyle, with
Homer, Dante, Shakespeare, and Milton, with Machiavelli, Montaigne,
and Rabelais, with Plato, Bacon, Hume and Kant as with books [that
have been specifically written on the subject. For in such matters
everything turns upon the spirit in which he approaches the question
before him. The words he must construe are empty vessels into which
he can pour nearly everything he will. Men do not gather figs or
thistles, nor supply institutions from judges whose outlook is limited by
parish or class. They must be aware that there are before them more
than verbal problems; more than final solutions cast in generalizations
of universal applicability. They must be aware of the changing social
tensions in every society which make it an organism; which demand
new schemata of adaptation; which will disrupt it, if rigidly confined.”

In the Caribbean community the attorney should be well read in some of the great glassics
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of the language in which we work as well as the mo
Sherlock, Claude McKay and Derek Walcott, Louis
Braithwaite and C. L. R. James and our own legal
21, The danger in the Caribbean is that
profession have grown more challenging there is
of legal education so as to make it more mechanic
learning, with the student-tutor ratios which are bexn
and other pressures, would be accredited by

commercialization of legal education has resulted

multiplicity of degrees and diplomas secured aft
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benefits on the client who knocks on the door or calls a toll-free number. The technicolor
syndrome has also infected this evolution. There are now lurid video presentations, glaring
television advertisements, neon-lighted name signs|and shop front posters more appropriate
for an older but less noble profession. The restraints suggested by the American Bar
Association’s Code of Professional responsibility are thus largely ignored.
23, Elsewhere the doctrine of free trade has intruded into the professional field and
the theory is that it is in the public interest that lawyers should be free to advertise their
Services.
24, As in the United States, Bar Associations and legal disciplinary bodies are
fighting a rear-guard and probably losing battle to retain some control over advertising by
lawyers. In Europe the Council of Ministers and the European Parliament recently agreed
to the issue of a Directive on comparative advertising provided that

“(i) It is not misleading; (ii) it compares goods or services meeting

the same needs or intended for the same purpose; (iii) it objectively

compares one or more material, relevant, verifiable and rcpresenta:tive

features of those goods and services, which may include price; (1v) it

does not create confusion in the market place; (v) it does not discredit

or denigrate the trade marks, trade names, goods or services of a

competitor; (vi) it does not take unfair advantage of the reputatio;n of

a trade mark. Although the Directive also applies to legal services, it

states that self-regulating professions are not prevented from
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maintaining or introducing bans in relation to their goods or services.

Thus, the Directive preserves the st

Scotland in relation to comparative

either Law Society from allowing co
legal services in the future should they so wish. Member States have

until the year 2000 to implement the Directive into national law.”

25. In some Caribbean countries the trad

atus quo in England & Wales and
advertising but does not prevent

mparative advertising concerning

itional prohibition against adverti

sing by

lawyers has been promulgated in Codes of Ethi¢s. In Jamaica, for example, except for

limited and defined exceptions, an attorney is pro

“use of any form of public advertisement calculated to attract clients to
himself or any firm with which he may be associated and he shall not

permit, authorise, or encourage anyone to do so, or reward anyone for

doing so, on his behalf.”

In the case of the General Legal Council v. The Hair Trading Commission (Nove

hibited from making -

ber 14,

1995) the professional disciplinary body succeeded in obtaining a declaration from the

Jamaican Supreme Court that in the performance of|its professional regulatory fIJILCti ns, the
Council was not subject to the Fair Trading Commission, a statutory body charg

responsibility to ensure fair trading and consumer protection, so that it could, in pre

standards of professional ethics, restrict advertising

is that Government may nevertheless wish to

profession itself is obliged to consider a modification of the traditional rules so as
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public useful information without permitting a de
26. The commercialization of legal
organisation. The trend 1s now in favour of the f¢
are characterised by greater and greater individ
accelerated by the growth in the range of legal
commercial activity which require legal servic
orientation of law firms has driven their membes
housing development and intellectual property man
so specialized or technical that the work of the
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accountant or estate manager may very well have
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codes of ethics controlled by other disciplinary bg
27, These developments are having a
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minimized. The profession risks the loss of its so

28. It would be salutory for us to bear

Judge of Appeal Elbert Tuttle:

“The professional man is in essence one who provides service...
goods to sell, no land to till. His only asset is himself. It turns ou
is no right price for service, for what is a share of a man worth? It h
contain the quality of integrity, he
The value of either nothing or it is infinite.

Like love, talen is only useful in its expenditure and it is never
Certain it is that man must eat: so set what price you must on yo
But never confuse the performance, which is great, with the compe

it money, power, or fame, which is

29. Having reviewed the main trends in legal practice, it is not easy to e
image which the legal profession will bear in th
Alphonse de Lamartine stated “Experience is the only prophesy of wise men”
Lowell admonished that “My gran’ther’s rule was safer ‘n’ tis to crow: D
prophesy - unless ye know”. Long before then St. Paul had acknowledged that “4
see through a glass, darkly and now I know in part” only. It would therefore be
for me to advance any definitive answer to the question implicitly posed by the

lecture. What I can say without any diffidence i
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profession will depend on what the legal professipn upholds in the future.

30. Paul Freund said:

“Like any profession which consider

the public, the legal profession must strive for and will be measured
three standards: its independence, its availability, and its learning”.
As we attempt to formulate a vision of the future we must evaluate our p:

satisfying each of these standards. It is probably illustrative of the uncertainties o

developments that I will reverse the order in whic
31
intellectual competence to the effective performar
society. A major factor which threatens our aspi
of influence and authority that legal education in Bz
our regional needs or equivalent to our indig
accompanied by the self-adulatory statement that
training and what was acceptable in the past should
indefinite future. No account is taken of the fact
inefficiencies which resulted from the inadequacie
which have occurred from time to time in their or
In the discussion of these matters it 1s

82.
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to the bar brash young Albert Pike ... who had m
without examination, on the ground that after all, it
medicine; he couldn’t kill anybody by poor practice
centuries the general pattern for Bar students inv
which “they frequent Readings mootings, boltin|
growing ripe in the knowledge of the laws and appr
they ate.......r elected and called to the degree of
these courses would then entertain their students at
Inns of Court. Over the years the dinners becan
purpose disappeared. From the early 18th century t
no system of legal education and no examinations
of Legal Education was established and an exa
remained a formality. Entrance to the Bar Exam
only matriculation.
33. In the post-war period it came to b
statistically effective passport to the Bar was the C
nutshell series constituted the basic arsenal of leg
Law Society’s regulations required similar 1
examinations ignored the philosophy of law and ¢

the solicitor’s practice. More recently the accred

training of lawyers in England has aggravated ra
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wasn’t like issuing a diploma
of law. In the sixteenth and s
olved about seven years of ins

g and other learned exercises

utter barrister”. Readers who
Dinner at their messes in the k
ne a perfunctory formality ang

o the late 19th century there w

imination system established

s did not require a University

e well-known that the most p
yibson and Weldon cram cour;
al literature for many Bar stud
nodest academic backgroun
oncentrated on the practical e
itation of several new instituti

ther than solved the problem.

n h
to
evel

strug

wl

kd

oved withal to be of honest conver

con
all
d th

ds Vi

s for call to the Bar. In 1872 the (

but

deg

opu

SES

d .2
ssen

ons

Y

lents

1S oW,
ractice
nteenth
tion in
hereby,
rsation,
ducted
5 of the
eir true
irtually
Council
dining

ree but

lar and
and the
5. The
ind  its
tials of

for the

lultiple




18
choice questions have now become a standard tec
Not only does basic training vary in quality but man;
places in solicitors’ law offices or barnisters” chambe
courses.
34, In the United States there is a similaz
law courses. Much of the teaching 1s exam-oris
institution to make a profit. The Socratic method wi
emphasizes the importance of precise answers ¢
minimises the underlining philosophy and moral
American Bar Association’s Task Force on Law S

“The Socratic method of teaching en
to do with justice, faimess, and moral
easily gain the impression that wi
performance are more important th
lawyers must possess and that profess
of these values requires no resource
does require commitment.”
35. The Caribbean Governments in esta
for the purpose of establishing a scheme for legal e
of the Caribbean expressed in the Preamble to the
follows:
“AWARE that the objectives of s

training should be to provide teachin
\

well as to pay due regard to the i
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orderly social and economic change;

CONVINCED that such a scheme of education and training

achieved by:-

Firstly, a University course ¢f academic training in a Facu

designed to give not only a backiground of general legal prin

techniques but an appreciation of r

Caribbean history and contemporary Caribbean Affairs;
Secondly, a period of further institutional training directed t

study of legal subjects, having a practical content and emphasi

acquisition of the skills and techniq

After the first ten years of operation of the U.W.1. Faculty of Law th

Report concluded:

In 1993 the U.W.I. Faculty of Law Review Team on which I was privilege

concluded:

“That so much has been achieved

admiration not a target for impatience

“Today, when the Faculty is more ths
Marshall Report, its achievements
system of legal education designec
Caribbean has been established. (
external examiners of wide experie
eminence have reported unanimously
of performance in examinations.

comprise a majority of the curn

elevant social science subject

ues required for the practice o

in ten short years is a matter

33
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Graduates of the system
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profession. Many are in public posi

37. The Review Committee on Legal Education in the Caribbean, on v

the honour to serve as Chairman, concluded:

“We are concerned that some of the recent developments and propo

threaten to undermine the foundd
established and to retard further

unrestricted admission of non-natio

countries or to nationals being given a means of circumventing

essential requirements of our system

training provided by other agencies

38. When the Review Committee recommended that there should be 3

examination to verify the competence of students

allocate the limited places available for the many applicants there was a hue and ¢

very person who had sought training elsewhere. It
Law Schools in the United States requires the suce
examination. We have a genius for demolition ¢
institutions to take root and grow before under the g
There are now moves to undermine the West India

Caribbean jurisprudence and legal profession.

39. It is my view that now that the prevailing pattern is one of a fused

from which emerge the counsel whose research

tions of responsibility.”

by obtaining legal education

within or without the Region.
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in system which is designed tc

and advocacy will help to s
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developments and the judges whose reasoning an
importance that the standards and objectives p
establishment of our own system of legal education
interests or short-term political expediency.
40. In the Caribbean the principle of equ
there is little idealistic support and less practical im
face the Courts without representation. Frequently
have to struggle unrepresented against experier
constitutional history and a shame on the legal prot
rights declarations our Courts have upheld the
unrepresented in capital murder cases. Exceptin
Tobago our statutory legal aid systems are rudimer
do not accept the professional responsibility to da
occur are confined to murder cases. It is sad that th
to pro bono legal work which many American law
in our own legal profession.
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system of justice and for its main actors, the 1

d analysis declare the law, it 1
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assurance that the system is accessible and the lawy
42. If Bar Associations and the lega
expectations, less desirable means of providing the s
the contingency fee arrangement has been introdu
elsewhere if legal aid in civil matters remains
appointed if lawyers do not do criminal legal aid ¢
be content with legal representatives who are en
independence which is essential at the criminal
example and Bar Associations as well as Law S
professional responsibility the image of the professic
rights bodies, the Caribbean already has a reput
through the failure to provide competent legal re
serious charges.
43, The maintenance of the independence

to its prestige and effectiveness. In periods of cris

should stand up for principle against expediency.

in the Caribbean. There is a risk however that t
leaders of commerce or of losing the prospects of lucrative retainers and coveted ay
be a deterrence to many lawyers taking a stand o
philosophical development, the moral support of our

integrity can guarantee the strength and independen

for the achievement of our ideals and objectives.

44,

colomalist notions that whatever obtains in the metry

11 profession fail to fulfill

unavailable.
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must be put aside. The inferiority complex w
achievements must be abandoned. We must train 14

greatness of the English common law it was fashion

principles were reduced to rules of expediency by Judges whose main motivati

protection of privilege and the preservation of an

hich devalues our own instit
wyers who appreciate that des

ed in times i which its underl

intolerant establishment. We

utions and
pite all the
ying moral
on was the

must have

the intellectual qualities, the moral strength and the vision to reformulate the rules so as to

recapture the principles. We will need wisdom to adapt these principles to
unexpected situations. It is impossible to predict whether learning, indeper

altruism will be sufficiently present to ensure a noble image for the profes

generations to come. It is a trunism that the pow
defined vision of a declared end. Success will on
honest endeavours to achieve the declared goals

ourselves.

May 26,1998
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